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Workshop outline-

*An overview of the legal healthcare context
*Person centred practice and medical ethics

* Advance directives (benefits and challenges)
*Helping individuals talk about death...



Assisted Dying- an umbrella term...

e Assisted Suicide
e Euthanasia

* Mercy Killing



Assisted Suicide

e Assisted Suicide

‘providing someone with the means to end his or
her own life...’

(example via prescription of lethal drugs)

* Physician Assisted Suicide
Assistance provided by a medical practitioner.



GERENE

* A ‘gentle and easy death: bringing about of
this...in cases of incurable and painful disease.

e Active/ Passive

*Voluntary, Non Voluntary & Involuntary



* ‘How can it be lawful to allow a patient to die slowly, though

painlessly, over a period of weeks from lack of food but unlawful to
produce his immediate death by a lethal injection., thereby saving his
family from yet another ordeal to add to the tragedy that has already
struck them? | find it difficult to find a moral answer to that question.
But it is undoubtedly the law...’

(Airedale N.H.S. Trust v Bland [1993] A.C. 789 at p.885 per Lord  Browne-
Wilkinson)



Current Law — Assisted Dying

* Deliberately taking the life of another person, whether that person is

dying or not, constitutes the crime of murder. A common law offence
in E&W and S. Penalty — life imprisonment

* ‘Mercy Killing” by active means is murder...that the doctor’s motives
are kindly will for some, although not all, transform the moral quality
of his act...this makes no difference in law.” (Lord Mustill in Bland)



* In England and Wales, The Suicide Act 1961 operates so as to

criminalise acts ‘capable of encouraging or assisting the suicide of
another person...” (Section2(1))

* Section 2(4) states that any proceedings brought under s.2(1)can only
be brought with the consent of the DPP (Alison Saunders, 2018)- in
the public interest...

* In Scotland, assisted suicide is regarded as deliberate killing and thus
falls under the common law of homicide (murder/ culpable
homicide). (Lord Advocate currently James Wolfe, 2018)- in the public
Interest...




Campaigners in the war for legal change...

* Diane Pretty, Debbie Purdy, Tony Nicklinson,
Noel Conway, Omid T

*Lord Joffe, Lord Falconer, Terry Pratchett, Margo
MacDonald, Patrick Harvie, FATE, Dignity in
Dying

* CHOICE to be recognised and respected



Debbie Purdy (2009)

* Ms Purdy suffered from Primary Progressive Multiple Sclerosis and

wanted to know the likelihood of her husband facing prosecution,
upon return, should be accompany her to ‘Dignitas’, at a future
juncture

* She sought clarity so as to enable her to make an informed decision

» Asked the DPP to disclose his policy in relation to exercising discretion
under s.2(4) 1961 Act
* Argued s.2(1) interfered with her article 8 right and without clarity

such interference would not fall within the justifications permitted
within article 8(2)



Purdy in the House of Lords

* Ultimately she won her case
* Lord Hope stating ‘what to my mind is needed

is @ custom built policy statement indicating
the various factors for and against _ "..d:\“

prosecution =

. SRgggHg%glngyDPP to promulgate an offence

* 16 public interest factors in favour of
prosecution, 6 against

* Not a box ticking exercise

* Applicable to foreign and domestic assisted
suicide

 DOES NOT CHANGE THE LAW...?
* But, what, if anything, did she in fact win..?




Tony Nicklinson (2012)

e Judicial Review

. 33&53[5 1d. Catastro?hlc stroke in
cultles swallowing. ‘A
decision going against me condemns
me to a life of increasing misery.

* Self starvation or voluntary euthanasia

» Sought a declaration that the defence
of necessity could be used by the

doctor assisting in his eatha ainst a
charge of murder (euthanasiaj or

assisted suicide (1961 Act)

 And/or a declaration that current law
is incompatible with the Human Rights
Act 1998




- “ need help in almost every aspect of my life. | cannot

scratch if | have an itch...l can only eat if | am fed like a baby.
| have no privacy or dignity left...I am fed up with my life and
don’t want to spend the next 20 years or so like this. Am |
grateful that the Athens doctors saved my life? No | am not.

If | had my time again, and knew then what | know now, |
would not have called the ambulance but let nature take its
course.”

(Tony Nicklinson, July 2010).



Nicklinson Judgment...
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Recently in the news...

* Noel Conway, 68 year old man with
terminal motor neurone disease

* Judicial review challenging the current

law on assisted suicide (full hearing in the
Court of Appeal pending)

* Granted his appeal in January; the High
Court having previously rejected his

challenge to the Suicide Act 1961 which
he believes breaches his (article 8) right
to ‘a peaceful and dignified death

* Asks that a doctor be permitted to
prescribe him a lethal dose of drugs so

that he can end his unbearable suffering
e Case ultimately unsuccessful (June 2018)

* On to the Supreme court..?



Noel Conway

* “| have accepted that my illness will rob me of my life, but how it ends

should be up to me. Why should | have to endure unbearable
suffering and the possibility of a traumatic, drawn out death when
there is an alternative that has proven to work elsewhere? To have
the choice of an assisted death in my final months would allow me to
enjoy the rest of my life in peace, without fear and worry hanging
over me.

Noel Conway, January 2018.



Omid T
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Assisted Dying — The Debate...

* Some arguments in favour of legalisation

-Autonomy -Inconsistencies

-Beneficence -Regulatory benefits



The Debate...

e Some arguments against legalisation
-Sanctity of life -Risk of abuse

-Unnecessary -Doctor/patient relationship

-Voluntary requests  -Slippery slope
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Advance Directives

Terminology & Ideology

I advance directive, advance medical directive, advance

statement, advance decision, advance refusal, living will

anticipatory decisiopn making ai(_opposed to
contemporaneous decision making

the ideology being that an advance dlrective enables a
competent person to determine (:Whl st competent) the

nature of the medical treatment to be provided should
certain medical events materialise in the future; to refuse

consent to treatments ‘in anticipation’ of future
incompetence

written or oral or other — emphasis on evidence
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Reality

* However, ‘the authority of advance directives has been
guestioned on both philosophical and practical
grounds’ (MacLean 2008) and it has been proposed
that there are essentially three types of criticism
attached to A.D.s...

* a) Autonomy is often displaced by sanctity of life
concerns; b) Practical difficulties inherent in drawing
up A.D.s that in fact legally ‘bind the practitioner’ and
c) Philosophical dilemmas arising from the notion of
the competent ‘you’ seeking to ‘bind’ the future,
incompetent ‘you’ (continuity of identity quandary)



Legal Status
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Legal Status

e AWI(S)Act 2000: Code of Practice (3™ Edition) Part 5 of the Act,
Medical Treatment (October 2010)

e Para 2.28 Take account of the wishes of the adult; Para 2.30 ‘A
competently made advance statement made orally or in writing to a
practitioner, solicitor or other professional person would be a strong
indication of a person’s past wishes about medical treatment but
should not be viewed in isolation from the surrounding
circumstances.



* ‘The status of the advance statement should be judged in light of the

age of the statement, its relevance to the patient’s current healthcare
needs, medical progress since the time it was made which might
affect the patient’s attitude, and the patient’s current wishes and
feelings. An advance statement cannot bind a practitioner to do
anything illegal or unethical...’



Code of Practice, October 2010.

* ‘An advance statement which specifically refuses specific treatments

or categories of treatment is called an ‘advance directive’. Such
documents are potentially binding. When the practitioner
contemplates overriding such a directive, appropriate legal and
ethical guidance should be sought.



AWI(S)Act 2000

* General Principles — any intervention in the affairs of the
incapacitated adult must-

-Benefit the adult

-Take account of the adults wishes...
-Take account of the views of relevant others...

-Restrict the adult’s freedom as little as possible...
-Encourage the adult to exercise residual capacity...



Medical Treatment for Adults With Incapacity — Guidance on Medico-Legal Issues In
Scotland, BMA (April 2009) & AWI(S)A 2000, C of P (2010)

* Proxy Consent (e.g. Welfare Guardian/ Attorney)

* Once a certificate of incapacity is issued, anyone with powers in relation to the
medical treatment in question may give consent on behalf of the incapacitated
person

* Medical Treatment — any procedure or treatment designed to safeguard or
promote physical or mental health (generally a positive intervention..?)

* Proxies may also refuse consent, providing they are fulfilling their duty of care
and fulfilling the general principles of the Act...



BMA (2009) (AWI(S)Act 2000, Code of
Practice (2010))

* General authority to treat — promote p/m health

e Benefit — an advantage or net gain but not just a physiological benefit,
also includes ‘respecting the patient’s known wishes and values’, and
could also incorporate the avoidance of infringement of his/ her
rights which could cause harm and no benefit.

* Past and present wishes and feelings ‘a written, witnessed advance
statement can be important evidence of these.’



Legal Status - Scotland

* See also The Mental Health (Care and Treatment)(Scotland) Act 2003,

Part 18, s.275 & 276 in which Advance Statements in relation to
Treatment for Mental Disorder are discussed.

* Followed on from a recommendation of the Millan Committee (2001)
that ‘service users should be entitled to make advance statements,
setting out their wishes in relation to future care and treatment, but

these should not be legally binding when the relevant treatment is
authorised by the Mental Health Act.



Legal Status - Scotland

* The BMA (2009, at para 9.2.1) states that A.D.s are
not covered by the 2000 Act nor by case law in
Scotland.

* However, case law in England does exist wherein

advance directives have been recognised as legally
oinding in certain circumstances and the BMA
state that there is no reason to assume that

Scottish courts would adopt a different approach

* [tis the BMA’s view that ‘doctors should comply

with an unambiguous and informed advance
refusal when the refusal specifically addresses the
situation that has arisen.’




Legal Status - Scotland

* McLean (2007) however states ‘In Scotland, although no statute
exists, it has long been assumed that a valid and applicable advance

directive would be binding on doctors and other healthcare
professionals.’

* Thus, reference to the common law (English cases) recognition of
A.D.!s would/should take place.



Common Law

e Re T (Adult: Refusal of Treatment) [1992] 3 WLR 782
e Airedale NHS Trust v Bland [1993] AC 789

* Re C (Adult: Refusal of Medical Treatment) [1994] 1 WLR 290
* Re AK (Adult Patient)(Medical Treatment: Consent) [2001] 1 FLR 129

* HE v A Hospital NHS Trust [2003] FLR 408
e W Healthcare NHS Trust v H and others [2005] 1 WLR 834

* M (Adult Patient)(Minimally Conscious State: Withdrawal of
Treatment) [2012] 1 All ER 1313

e An NHS Trust v D [2012] EWHC 885 (COP)

* Nottingham Healthcare NHS Trust v RC [2014] EWCOP 1317

* R.Heywood ‘Revisiting advance directive decision making under the

Mental Capacity Act 2005 — a tale of mixed messages? (2015) 25 Med
Law Rev 81



Re T (Adult — Refusal of Treatment) [1992] WLR 782

* Lord Donaldson ‘an anticipatory choice...if clearly established and

applicable in the circumstances — two major ‘ifs’ — would bind the
practitioner.” (787)

* ‘If the factual situation falls outside the scope of the refusal or if the
assumption upon which it is based is falsified, the refusal ceases to be
effective.” (798)



* Airedale NHS Trust v Bland [1993] AC 789 (recognition was given to

the fact that had Bland’s wishes been known should he ever find
himself in a PVS, these could have been determinative.

e Re C (Adult Refusal of Medical Treatment) [1994] 1 WLR 290 (Justice
Thorpe found C competent to refuse the proposed amputation and
granted him an injunction recognising his right refuse both
contemporaneously and in advance, should he lose competence at a
future juncture)
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I Hughes J ‘care will of course have to be taken to ensure that such

anticipatory declarations of wishes still represent the wishes of the
patient. Care must be taken to investigate how long ago the
expression of wishes were made. Care must be taken to investigate
with what knowledge the expression of wishes were made. All the
circumstances in which the expression of wishes was given will of
course have to be investigated...’



Re AK
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HE v A Hospital NHS Trust [2003] EWHC 1017

I Munby J ‘In my judgment, although the burden of proof on the issue

of capacity is on those who seek to dispute it, the burden of proof is
otherwise on those who seek to establish the existence and
continuing validity and applicability of an advance directive. So if
there is doubt that doubt falls to be resolved in favour of the
preservation of life. The continuing validity and applicability of the
advance directive must be clearly established by convincing and
inherently reliable evidence.’



W Healthcare NHS Trust v H & Oth
834

ers [2005] 1 W.L.R.

* Brooke, LJ ‘I am of the clear view that the judge was correct in finding

that there was not an advance directive which was sufficiently clear
to amount to a direction that she preferred to be deprived of food
and drink for a period of time which would lead to her death in all

circumstances. There is no evidence that s

ne was aware of the nature

of this choice, or the unpleasantness or ot
starvation..

nerwise of death by



e ‘..and it would be departing from established principles of English law

if one was to hold that there was an advance directive which was
established and relevant in the circumstances...despite the very
strong expression of her wishes which came through in the evidence!



Main Hurdles

* Must be clearly established and applicable in the circumstances
(ambiguous/ vague directives will not be binding)...

* And it can be difficult to anticipate future situations (W Healthcare
NHS Trust v H)...

* Change of circumstance (Re T, HE v A Hospital NHS Trust)...

* A.D/s still fairly rare and often medical practitioners are uncertain as
to their legal status...

 And doubt, err on the side of caution...



The Philosophical Quandary

* The case of Margo...(Dworkin, Khuse, Dresser,
e Margo 1 and Margo 2...

* Does the person making the A.D have the authority

(legal/ moral) to bind the incompetent individual..?
Should you be allowed to ‘bind your future self’..?

 What if profound incapacity severs ‘psychological
continuity’...If so, why should the incompetent person

be bound by a directive made by the competent
person (who, arguably, no longer exists)

* Critical interests and experiential interests



Benefits and challenges...
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Helping individuals talk about death...
o I'"HS00&!()F+$', ) HS . *)/$0+1$*(%'&)0+-#S' $*+1*2+1304$-"*-#5
o I"#$1* #(*+0)*'+$', $*+,'&(0)*'+5

o I"HSHH-3ROGH(HH)S, $H+2' A2#(HH) S +$) HE LH2HA Y (H+)$',$) "#$407$0)
) HH#+1$, $4* #5



"H$%& ()*+(',--.

"H$%6&' ()%6*+%6$)%., )-.)/0&& 12%&'3*)4' 45%*+%
67+8-3%-8&8B)/+:)%*7)%$'3)-3)%*-()3%

8)%+:):<%" % 7+,)%*7-*%="8 &% 4+*U69)%/+:%3+8)%
*8)06*+06.+8)2%69).-03)% /%" % (4)=%*7-*%"%
+0&$%$)%-*%6-41%*'8)%"%=-4)$2%*7)4%
30$$)4&1%):):1%$-1%=+0&8$%9)%-3%,:).'+03%
-3%-968' &&'+4%,+04$3<%"1%"%(4)=%*7-*%"%.+0&$%
$)29%"%=+08$%&";)<%>1%& ) <%>1%$)-*7<%>1%
T+ )<2%

@A :%6)::1%B:-*.7)*2%CDECF



